Conventionon
Biological Diversity

THE NAGOYA — KUALA LUMPUR SUPPLEMENTARY PROTOCOL ON LIABILITY AND
REDRESS TO THE CARTAGENA PROTOCOL ON BIOSAFETY

An Introductory Note in Preparation for Signature and Ratification
l. BACKGROUND

1. Liability and redress for damage resulting from ttesboundary movements of living modified
organisms was one of the most controversial isduesg the negotiations of the Cartagena Protoool o
Biosafety to the Convention on Biological Diversi§ome were in favour of rules on liability and ness
being developed and included in the Protocol wbileers were opposed to the idea of having any such
provision in the Protocol. Some argued that evethéfre was consensus to have substantive rules on
liability and redress in the Protocol, there wa$ eonough time to elaborate such rules, which were
believed to be highly complex and sensitive to sv@overnments. As the negotiations on the Pabtoc
entered the final phase, negotiators realizedtlieae was a lack of both consensus and sulfficiem to

deal with any contents of possible rules on lipiind redress. It was, therefore, finally accepted
continue the debate in a more deliberate manner thit adoption and entry into force of the Protato

2. Accordingly, the Biosafety Protocol was adoptedJanuary 2000. It contains a provision
committing the Conference of the Parties servinthasneeting of the Parties to the Protocol (COPRVIO
the governing body of the Protocol) to adopt, afiilst meeting, a process for the elaboratioriadfility
and redress rules. That commitment was reflectédtinle 27 of the Protocol which states as follows

“The Conference of the Parties serving as the mgetf the Parties to this Protocol shall, at its
first meeting, adopt a process with respect taaty@opriate elaboration of international rules and
procedures in the field of liability and redress fdamage resulting from transboundary
movements of living modified organisms, analysing #éaking due account of ongoing processes
in international law on these matters, and shatleamour to complete this process within four
years.”

3. The Intergovernmental Committee on the Cartagenatofwl on Biosafety, an interim
arrangement established following the adoptiorhefRrotocol to oversee preparations for the enty i
force of the Protocol, carried out extensive wonkeonumber of items, including liability and redvés

the context of Article 27 of the Protocol. The Biety Protocol entered into force on 11 SeptembeéB2
Soon after, in February 2004, the first meetingtted COP-MOP was held. The meeting decided to
establish, on the basis of the work and recomm@rdabf the Intergovernmental Committee, an Open-
ended Ad Hoc Working Group of Legal and Technicgbé&tts on Liability and Redress to carry out the
process pursuant to Article 27 of the Protatol.

1 For a complete record of the negotiations ple@sethe Secretariat’'s web page at this link:
http://bch.cbd.int/protocol/cpb_art27_info.shtml
2/ Decision BS-I/8, First meeting of the COP-MOP
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4, The Working Group met five times between 2005 ab@82 The result of the five meetings of the
Working Group supplemented by the work of a smatlug that met just before COP-MOP 4 was
submitted to the fourth meeting of the Parties. dfiajons also continued in a contact group setting
during COP-MOP 4. All these deliberations advanitednegotiations well. Nevertheless, they were not
sufficient to resolve all the outstanding issuesl @o lead the process to finalization in 2008.
Consequently, COP-MOP 4 adopted a dec@iam which Parties agreed to establish a Grouphef t
Friends of the Co-Chairs of the former Working Grda continue the negotiations.

5. The Group of Friends of the Co-Chairs met four Srhetween 2008 and 2010. It finally agreed to
the text of the Nagoya — Kuala Lumpur Supplemeniantocol on Liability and Redress to the Cartagena
Protocol on Biosafety and submitted its reportludimg the text and a draft decision on 11 OctcétiEr0

for the consideration and adoption of the fifth tmege of the COP-MOP in Nagoya, Japan. The
Supplementary Protocol was adopted on 15 OctobEd.20 he decision that adopted the Supplementary
Protocol, i.e. decision BS-V/11, calls upon Partieshe Biosafety Protocol to sign the Supplementar
Protocol at their earliest opportunity from 7 Mar2fl11l to 6 March 2012. Parties to the Biosafety
Protocol are also called upon to deposit theirrimsents of ratification, acceptance or approval or
instruments of accession, as appropriate, as sopossible.

6. The present note is intended to provide some liafginnation about the Nagoya — Kuala Lumpur
Supplementary Protocol on Liability and Redresshwat view to facilitating signature, ratification,
acceptance, approval or accession to the SupplangeRtrotocol by States and regional economic
integration organizations that are Parties to tagagena Protocol on Biosafety.

Il. WHAT IS THE NAGOYA — KUALA LUMPUR SUPPLEMENTARY PROTOCOL?

7. The Nagoya — Kuala Lumpur Supplementary Protoca iseaty intended to supplement the
Cartagena Protocol on Biosafety. Its adoption méhiescompletion of the negotiations that started in
earnest in 1996 at the first meeting of the OpatednAd Hoc Working Group on Biosafety, an
intergovernmental working group mandated by th@isdaneeting of the Conference of the Parties to the
Convention on Biological Diversity to negotiateiadafety protocol.

8. A number of countries believed, from the outsethaf negotiations on a biosafety protocol, that
there was a need to establish liability and rednalss that specifically apply to living modifiedganisms

or to activities involving such organisms. It wasgwed that there must be an obligation to take
responsibility and to provide redress in the evasks associated with living modified organisms
materialize and damage occurs. In that regardclar@7 of the Biosafety Protocol took the firstpstee.
recognizing that damage could result from the tsanadary movements of living modified organisms
and, therefore, a multilateral process to dischgsnhatter was necessary. The subsequent negotiation
process was, therefore, focused on issues sutte aefinition of damage, the attribution of resplbitity

to a person or persons for that damage and thedfinesponse measures that need to be taken tesgedr
the damage or to prevent it, and what the natutbefnstrument resulting from the negotiationsutio
be. The Supplementary Protocol is a response tdudfilchent of Article 27 of the Biosafety Protocol

9. The Supplementary Protocol seems also to be imspae stated in its preamble, by Principle 13
of the 1992 Rio Declaration on Environment and Dewaent which appeals to States to “cooperate in an
expeditious and more determined manner to devealoihdr international law regarding liability and
compensation for adverse effects of environmerdaiatje caused by activities within their jurisdiotir
control”.

10. The objective of the Supplementary Protocol asedtam its Article 1 is to contribute to the
conservation and sustainable use of biologicalrditye taking also into account risks to human tiebl
providing international rules and procedures inftalel of liability and redress relating to livingodified
organisms.

3/ Decision BS-1V/12, Fourth meeting of the COP-MOP
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11. The Supplementary Protocol defines “damage” as duerae effect on the conservation and
sustainable use of biological diversity that is m@able and significaat. It also provides for an
indicative list of factors that should be used ébedimine the significance of an adverse effecDnce the
threshold of significant damage has been met, ¢eel ior response measures arises. The Supplementary
Protocol is the first multilateral environmentalregment to define ‘damage to biodiversity’. Trautithl
damage, which is common in third-party civil lidfyilinstruments, and which includes personal injury
loss or damage to property or economic interestsoi covered by the Supplementary Protocol.

12. The Supplementary Protocol is the second liabitisirument to be concluded in the context of a
multilateral environmental agreement following tt899 Protocol on Liability and Compensation to the
Basel Convention on the Transboundary Movement afartious Wastes (the “Basel Protocol”). The
Basel Protocol adopts a civil liability approach, particular in its definition of damage. It covers
traditional damage due to an incident occurringrdua transboundary movement of hazardous wastes
and other wastes and their disposal. It envisagempensation for such damage, including the recookry
costs of preventive and reinstatement measurdgievent of environmental damage. It enters intoefo

if ratified or acceded to by twenty Parties to @envention. However, only ten instruments of raifion

or accession have been deposited so far.

13. The Nagoya — Kuala Lumpur Supplementary Protocsldaopted an administrative approach for
addressing damage resulting from living modifiegamisms. The elements of the administrative approac
are specified in Article 5 of the SupplementarytBeol. Article 5 deals with how, when and who shibul
take response measures in the event of damagdfimiesu likelihood of damage resulting from living
modified organisms that find their origin in a ts@oundary movement. This provision, together whth t
definitions of ‘damage’ and ‘response measuredigifeved to be the core of the Supplementary Babto

14. In 2002, the Secretariat of the Convention on Rjmlal Diversity, which is also the Secretariat
for the Cartagena Protocol on Biosafety, had cotedlia review of national measures relevant tolitgbi
and redress involving living modified organisaislhe findings indicated that a number of natideghl
systems operate through both civil liability andrémistrative mechanisms. Under civil liability sgsts,
some countries have enacted specific laws to peoxibasis for claiming compensation for environment
damage suffered in which activities involving ligimodified organisms are thought to be includedhén
case of administrative mechanisms, a typical chariatic was the use of licensing or authorization
administer the implementation of lawsWhere damage occurred, these mechanisms typigailyided
for measures by public authorities to require tbense- or permit-holders to take actions or théarty
itself to take measures to prevent further damagerestore the environment.

Il. WHY NAME THE SUPPLEMENTARY PROTOCOL AFTER TWO  CITIES, NAGOYA
AND KUALA LUMPUR?

15. It is common practice to hame treaties after thkice of adoption. The Supplementary Protocol
was adopted in Nagoya, Japan following the final antical negotiations. It was also noted, however
that Kuala Lumpur, Malaysia, has a special placéhen history of the Supplementary Protocol. Kuala
Lumpur was the city where the initial mandate fog hegotiations on liability and redress under deti

27 of the Protocol was adopted on 27 February 2y0dhe first meeting of the COP-MOP, and it hosted
the last two negotiation sessions preceding Nag®&gaties considered these events as crucial and,
therefore, decided to acknowledge the places wihese events took place by attaching the namdgeof t
two cities to the Supplementary Protocol.

4/ Paragraph 2, Article 2 of the Supplementary Riaito

5/ Paragraph 3, Article 2

6/ See document UNEP/CBD/ICCP/3/3, available aSkeretariat’'s website:
http://www.cbd.int/doc/meetings/bs/iccp-03/offidiatp-03-03-en.pdf

7/ Ibid, paragraph 7.
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V. WHAT IS THE CORE OBLIGATION OF A PARTY TO THE S UPPLEMENTARY
PROTOCOL?

16. The focus of the Supplementary Protocol on Liapidihnd Redress is to support Parties in their
efforts to address damage to biological divers#yuiting from living modified organisms by providin
some essential elements that may be taken intouatcat the national level in developing or
implementing legislative, administrative or judicrales or procedures relevant to liability and resss.
Parties are required to provide, in their domdstig, for rules and procedures that address damsiatjas
requirement does not necessarily entail the enanttofea new law. It can be fulfilled by applyingisting
domestic law.

17. The central obligation that a Party to the Supplstary Protocol assumes is to provide for
response measures in the event of damage resiiiangliving modified organismg/ In that regard,
Parties to the Supplementary Protocol have to:

(a) Require the appropriate operator, in the eventamfiabe, to (i) immediately inform the
competent authority; (ii) evaluate the damage; @ndake appropriate response measures.

(b) Make sure that the competent authority (i) ideasifthe operator which has caused the
damage; (ii) evaluates the damage; and (iii) dateswhich response measures should be taken by the
operator and provides reasons for such determimatio

(© Require the operator to take appropriate responsasunes where there is sufficient
likelihood that damage will result if timely respgEnmeasures are not taken.

(d) Put in place a requirement whereby the competethosdty itself may implement
appropriate response measures, in particularuatgins where the operator has failed to do sgesuto
a right of recourse by the competent authorityetmwer, from the operator, costs and expensesragur
relation to the implementation of the response nness

18. “Operator” according to the Supplementary Protoengéans any person in direct or indirect
control of the living modified organism. The detémation of who the specific operator might be iryan
given circumstance is left to domestic lag.

19. The Supplementary Protocol defines “response megsas reasonable actions to (i) prevent,
minimize, contain, mitigate, or otherwise avoid @®, as appropriate; and (ii) restore biological
diversity. The operator or the competent authorty,the case may be, is also expected to undertake
actions following a specified order of preferensepart of the response measures for the restorafion
biological diversity11/

20. Finally, it is appropriate to note that the resmon®asures defined in the Supplementary Protocol
are to be implemented in accordance with domeatia#/ This provision provides Parties with maximum
flexibility in the implementation of their treatyobigation.

V. WHY SIGN AND RATIFY THE SUPPLEMENTARY PROTOCOL?

21. The conclusion of the Cartagena Protocol on Bidgalfis been hailed as a significant step
forward in providing an international regulatonarfmework that reconciles the respective needs détra
and environmental protection regarding a rapidiywgng biotechnology industry. The conclusion of the
Supplementary Protocol on Liability and Redressgigally significant because it puts in place thesinig
piece from the Protocol on Biosafety and makesmntlete ten years after its adoption.

8/ Paragraph 1 of Article 12 of the Supplementaigtévol.

9f Article 5, paragraph 1 of Article 12 of the Sugplentary Protocol.
10 Paragraph 2(c) of Article 2 of the Supplementargtocol.

1V Paragraph 2(d) of Article 2 of the Supplementrgtocol.

12/ Paragraph 8 of Article 5 of the Supplementarytéuol.

4



22. The Supplementary Protocol creates further confideand an enabling environment for the
environmentally sound application of modern biotedbgy, making it possible to derive maximum
benefit from the potential that the technology twasffer while, on the one hand, minimizing the gibke
risks to biodiversity and to human health and,f@ndther, adopting the necessary redress mechaimsms
the event something goes wrong and biodiversitfessifdamage. Signing and subsequently ratifying or
acceding to the Supplementary Protocol would detnatesyet another commitment to the conservation
and sustainable use of biological diversity.

23. The entry into force of the Supplementary Protagdilalso create an incentive to operators to do
their best to ensure safety in the developmenthamdiling of living modified organisms. It is expedtto

be an important additional tool for Parties to ifutheir obligations under the Biosafety Protocol t
“ensure that the development, handling, transpast, transfer and release of any living modified
organisms are undertaken in a manner that prevemeduces the risks to biological diversity, takaiso
into account risks to human health/.

24. Furthermore, in adopting the Supplementary Protdbel fifth meeting of the Conference of the
Parties serving as the meeting of the Parties ¢oRBivsafety Protocol has recognized the need for
complementary capacity building measures with avvie assisting developing countries to develop
and/or implement their domestic laws that haveveeiee to the implementation of the Supplementary
Protocol. The ratification and entry into force tok Supplementary Protocol would, therefore, presen
another opportunity for both developed and develgpiountry Parties to the Cartagena Protocol on
Biosafety to forge further cooperation in the bunitf of capacities that are necessary to supporsélfe
development and use of modern biotechnology.

25. Finally, as mentioned earlier, the Nagoya — Kualenpur Supplementary Protocol is different
from the Basel Protocol in its approach. The laitebased on civil liability rules. The Supplemewgta
Protocol's administrative approach appears to bgnetl with national legal systems which use
administrative mechanisms to address environmelatalage. The Supplementary Protocol also provides
that Parties may apply their existing domestic langluding general rules and procedures on civil
liability, or apply or develop civil liability rule and procedures specific to damage resulting frang
modified organismg4/ Many believe that the compromise of having atyreen liability and redress for
biodiversity damage based on an administrativeagmr with a civil liability option at the nationkvel
provides sufficient flexibility and space to accoodate existing regulatory approaches. Such a fiexib
approach is in turn believed to facilitate expexdis signature and subsequent ratification and entoy
force of the Supplementary Protocol.

VI. HOW TO SIGN AND RATIFY OR ACCEDE TO THE SUPPLEM ENTARY PROTOCOL

26. States and regional economic integration orgamimatihat are Parties to the Cartagena Protocol
on Biosafety are eligible to become party to thgdNa — Kuala Lumpur Supplementary Protocol on
Liability and Redress.

@ Signature

27. The Nagoya — Kuala Lumpur Supplementary Protoamlaias open for signature from 7 March
2011 to 6 March 2012 at the United Nations Headegusrin New York. Parties to the Protocol on
Biosafety are encouraged to sign the Supplemeresjocol on 7 March 2011 or as soon as possible
thereafter.

28. Signature is an expression of goodwill towardsatieption of an international agreement without
necessarily implying acceptance of any legal com@aiitt to the provisions of the agreement. It, howeve
represents a commitment to refrain from acts thatlevdefeat the object and purpose of the agreement

13 Paragraph 2 of Article 2 of the Cartagena Prdtondiosafety.
14/ Article 12 of the Supplementary Protocol
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Signature is also an indication of the signatoigtention to take steps to express its consenetbdund
by the agreement at a later dagé.

29. The Secretary-General, as depository, requiredid wstrument of full powers to sign a treaty.
Accordingly, full powers need to be issued for #hgnature of the Supplementary Protocol. Full pswer
must:

() be signed by a head of State, head of Govenhreminister of foreign affairs;

(i) indicate the title of the treaty, i.e. Nagoya&Kuala Lumpur Supplementary Protocol on Liability
and Redress to the Cartagena Protocol on Biosafety;

(iii) state the full name and title of the represdive authorised to sign.

30. Such specific powers may not be needed in the@fas@me countries that have deposited general
full powers with the Secretary-General authorismgpecified representative to sign all treatiesa of
certain kind. A head of State, head of Governmemtiaister for foreign affairs may sign a treatythaut

an instrument of full powers.

(b) Depositing instruments of ratification, acceptance, approval or accession

31. The States or regional economic integration orgditas that sign the Supplementary Protocol
before the closing date for signature may theng®ddo take steps at the domestic level that wieald
to depositing their instruments of ratificationcaptance or approval with the Secretary General.

32. Those Parties to the Protocol on Biosafety that mal be able to sign the Supplementary
Protocol by 6 March 2012 but wish to become Partiag do so by acceding to it. Accession is differen
from the other procedures, namely ratification,eptance and approval. Accession enables States to
become Parties to an international agreement with@mving previously signed it. Nevertheless,
ratification, acceptance, approval and accessiva ttee same legal effect.

33. According to recognized international practicetnmsients of ratification, acceptance, approval or
accession are always a result of an act of a luisl organ or an executive decision of the heaBtafe

or Government to express the Government’'s congebetbound by an international agreement. The
relevant instruments are issued and signed either fhead of State or Government or by a minister fo
foreign affairs and represent an expression ofigkplcceptance, at the international level, tddugally
bound by the international agreement.

34. Like many other treaties, the entry into force b tSupplementary Protocol depends on the
submission of instruments of ratification, acceptgnapproval or accession by a specific minimum
number of States. The Supplementary Protocol reguire deposit of such instruments from 40 Patties
the Cartagena Protocol on Biosafety for it to ety force.

35. Annexes | and Il, below, detail how to arrange wvilie Treaty Section of the United Nations in
New York to: (i) sign a treaty; and (ii) ratify, eept, approve or accede to a treaty, while model
instruments of: (i) full powers; (ii) ratificatiomcceptance and approval; and (iii) accessionttaeted as
annexes Il to \ie/

15 Article 18 of the Vienna Convention on the LawTaéaties.
16/ Treaty Handbook, prepared by the Treaty Sectibthe Office of Legal Affairs, United Nations, (260
Reprint)
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NO

Is the treaty
open for
signature
by the State
wishing to
sign?

YES

Annex |

Signing a multilateral treaty

The State
cannot sign but
may be able to
accede to the
treaty (see
annex Il

YES

Is the proposed
signatory the
Head of State,
Head of
Government,
or the Minister
for Foreign
Affairs of the
State’

Make an appointment with the Treaty
Section for signature.
Attend the appointment and sign the
treaty (no need for an instrument of
full powers).

Prepare instrument of full powers in
accordance with annex Il for the
proposed signatory.
Deliver instrument of full powers by
hand, mail or fax to the Treaty
Section for review, preferably, wher¢
appropriate, including translation int
English or French.
Make an appointment with the Treaty
Section for signature.
Attend the appointment:
» Present the original instrument gof
full powers, if not already
provided.
» Sign the treaty.

1%

[®)




Annex |l

Ratifying, accepting, approving or acceding to a miglateral treaty

Has the State
already
signed the
treaty?

YES

1. Prepare instrument of ratification, acceptance or
approval (as applicable) in accordance with anivex |

2. Deliver the instrument by hand, mail or fax to ffrreaty
Section, preferably including translation into Eslglor
French, where appropriate.

3. Ifthe instrument is faxed to the Treaty Sectioslj\wabr
the original instrument to the Treaty Section amnsas
possible thereafter.

N thefTreaty 1. Prepare instrument of
ggsgssoign b accession in accordance
the State y YES with annex V.

(without » 2. Deliver the instrument by

prior hand, mail or fax to the

signature)? Treaty Section, preferably
including translation into
English or French, where
appropriate.

NO 3. If the instrument is faxed
to the Treaty Section,
deliver the original

v instrument to the Treaty

The State Section as soon as

cannot possible thereafter.

accede to the

treaty




Annex Il

MODEL INSTRUMENT OF FULL POWERS

(To be signed by the Head of State, Head of Goverramt or Minister for Foreign Affairs)

FULL POWERS

I, [name and title of the Head of State, Head of&ment or Minister for Foreign Affairs],

HEREBY AUTHORISE [name and title] to [sign *, ratify, denounce, effe¢he following
declaration in respect of, etc.] the [title andedat treaty, convention, agreement, etc.] on behalf
of the Government of [name of State].

Done at [place] on [date].

[Signature]

* Subject to the provisions of the treaty, one loé following alternatives is to be chosen: [subject
ratification] or [without reservation as to ratdioon]. Reservations made upon signature must be
authorised by the full powers granted to the sigryat



Annex IV

MODEL INSTRUMENT OF RATIFICATION, ACCEPTANCE OR APP ROVAL

(To be signed by the Head of State, Head of Goverramt or Minister for Foreign Affairs)

[RATIFICATION / ACCEPTANCE / APPROVAL]

WHEREAS the [title of treaty, convention, agreement, eial [concluded, adopted, opened for
signature, etc.] at [place] on [date],

AND WHEREAS the said [treaty, convention, agreement, etc.]dee signed on behalf of the
Government of [name of State] on [date],

NOW THEREFORE I, [name and title of the Head of State, Head of Gavemt or Minister
for Foreign Affairs] declare that the Governmen{redme of State], having considered the above
mentioned [treaty, convention, agreement, etcdfifles, accepts, approves] the same and
undertakes faithfully to perform and carry out #tipulations therein contained.

IN WITNESS WHEREOF, | have signed this instrument of [ratificatioccaptance, approval]

at [place] on [date].

[Signature]
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Annex V
MODEL INSTRUMENT OF ACCESSION

(To be signed by the Head of State, Head of Goverrant or
Minister for Foreign Affairs)

ACCESSION

WHEREAS the [title of treaty, convention, agreement, eiaf [concluded, adopted, opened for
signature, etc.] at [place] on [date],

NOW THEREFORE 1|, [name and title of the Head of State, Head of €&oment or Minister
for Foreign Affairs] declare that the Governmen{ridme of State], having considered the above
mentioned [treaty, convention, agreement, etcdedes to the same and undertakes faithfully to
perform and carry out the stipulations therein aored.

IN WITNESS WHEREOF, | have signed this instrument of accession aicg on [date].

[Signature]
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